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SANITARY LEGISLATION. 



COURT DECISIONS. 



VIRGINIA SUPREME COURT OF APPEALS. 
Sewage — Discharge into Tidal Waters by Municipality — Pollution of Oyster Beds. 

City op Hampton v. Watson. (June 8, 1916.) 

A municipality has the right to discharge sewage into tidal waters, subject to the control of the State 
legislature, and a person who leases oyster beds from the State with knowledge of the polluted con- 
dition of the beds can not recover damages from the municipality because of such pollution. 

[89 Southeastern Reporter, 81.] 

Harrison, J.: This action of trespass on the case was brought by S. J. Watson, sr.; 
against the city of Hampton to recover damages for its alleged unlawful pollution of 
the waters of Hampton Creek by the sewers of the defendant city emptying therein, 
whereby the oyster bed of the plaintiff was materially damaged. The trial in the 
circuit court resulted in a verdict and judgment in favor of the plaintiff for $4,500, 
which we are asked to review and reverse. 

It appears from the record that the city of Hampton is situated on the waters of 
Hampton Creek, which is a large tidal, navigable body of salt water — an arm of the 
sea. The plaintiff is in possession of and rents from the State of Virginia three pieces 
of oyster planting ground, aggregating about 11 acres, located in Hampton Creek and 
within the corporate limits of the city of Hampton. The lease of one piece of this 
oyster planting ground, containing 5 acres, expired in 1912, and was not renewed 
until after the institution of this suit in 1915, although the plaintiff during the interval 
paid the taxes thereon to the State without any reassignment having been made to 
him. 

The city of Hampton constructed its sewers in 1899-1900, and in 1908, after an 
extension of the city limits, it constructed additional sewers, all of which empty into 
Hampton Creek at various places. It further appears that long prior to the construc- 
tion by the defendant city of its sewer system there were, and still are, private sewers 
and overhanging closets which emptied into these waters, including the county poor- 
house, the normal school, with 1,100 Negro and Indian pupils and teachers, and the 
National Soldiers' Home, with over 3,000 inmates, and that such sewers and closets 
have continuously, and do now, drain and empty directly into Hampton Creek, and 
are not connected with any city sewer. The evidence shows that the sewerage from 
these private sources is many times more than sufficient to pollute the waters in 
question, so as to forbid the sale of oysters directly therefrom. It further appears 
that in the summer of 1909 the oyster planters in Hampton Creek were notified by 
by the health officer of the county that those waters were too polluted to permit the 
sale of oysters therefrom, and again in 1914 the United States health authorities made 
and examination and found that the waters were too polluted for oysters to be sold 
directly therefrom, and thereupon the pure food and dairy department of the State 
of Virginia notified the defendant in error, among others, that they would not be per- 
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mitted to sell their oysters without first transplanting them to unpolluted waters. It 
is not pretended that the defendant was guilty of any negligence in the construction 
of its sewer system; nor is there any complaint that these waters, as a result of its 
sewerage, create offensive odors or are obnoxious to persons navigating the same, or 
to those on the shores in close proximity thereto. The sole complaint is the detri- 
ment done to the plaintiff's oyster bed. 

In the view we take of this case, it is only necessary to consider one of the defenses 
relied on by the city of Hampton. That contention is that the city is under no lia- 
bility to the plaintiff for the reason that the beds and waters of Hampton Creek below 
low-water mark, being tidal, navigable salt waters, are held in trust by the State of 
Virginia for the public, and can not be granted to an individual so as to impair the 
public interests therein or the use thereof. 

Counsel for the plaintiff, in support of their contention that the city is liable in 
damages to the plaintiff for the detriment done his oyster bed by emptying its sewerage 
into these waters, cites a number of cases in which recovery has been had for the pollu- 
tion of nonnavigable streams or for emptying by cities of sewers upon private property. 
These cases are, however, not analogous to the case at bar. The question of the pollu- 
tion of nonnavigable streams and the beds thereof, which are owned by the riparian 
owners, as they own the adjacent land, has been frequently considered, and the right 
to recover damages in such cases upheld in this State. There is, however, a marked 
and well-established distinction between the pollution of a small nonnavigable 
stream and the pollution of large tidal, navigable bodies of salt water, for the reason 
that in the first case the bed of the stream and the waters are owned by the riparian 
owners, while in the latter case it is well settled that the bed of the navigable, tidal 
salt water and the waters themselves are owned and controlled by the State for the 
use and benefit of all the public, subject only to navigation. It is for the State to say 
what uses shall be made thereof and by whom, subject always to the right of the public, 
and for the State, through the legislative branch of the government, to say how much 
pollution it will permit to be emptied into and upon its waters, so long as the owners 
of the land between low-water and high-water mark are not injured, and there is no 
such claim in this case. 

From the early English decisions to the present time, and repeatedly by this court, 
it has been held that the tidal, navigable salt waters, and the beds thereof, belong to the 
Commonwealth, in a sovereign capacity, for the benefit of all the public, and can not 
be disposed of to the detriment of the public interest. Taylor v. Commonwealth, 102 
Va. 768, 47 S. E. 875; N. N. S. B. & D. D. Co. v. Jones, 105 Va. 503, 54 S. E. 314; 111. 
Cent. R. Co. v. Illinois, 146 U. S. 387, 13 Sup. Ct. 110; Sayre v. Newark, 60 N. J. Eq. 

361, 45 Atl. 985; Coxe v. State, 144 N. Y. 396, 39 N. E. 400. 

******* 

The State guards the health of its people for the benefit and protection of the public 
at large, and under present sanitary standards sewerage systems for all thickly settled 
communities have become an imperative necessity, a public right, which is superior 
to the leasing by the State of a few acres of oyster land within the corporate limits of a 
city to an individual at $1 per acre per annum. When the plaintiff leased this land 
he took it with full knowledge of the then existing sewerage emptying into Hampton 
Creek and subject to the public right to increase the same as necessity required on 
account of the growth in population of the city of Hampton. 

In conclusion we are of opinion, in the light of the authorities cited, that the defend- 
ant city was acting within its lawful right in emptying the sewerage complained of into 
the waters of Hampton Creek, and that any injury occasioned the private oyster bed 
of the plaintiff thereby was damnum absque injuria. * * * 

Cardwell, J., absent. 



